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I. INTRODUCTION 

Pursuant to RAP 13.4(d), Respondents BONY and MERS1 

respectfully submit this answer to Appellant 4518 S. 2561h LLC's 

("Appellant") Petition for Discretionary Review. 

Appellant's Petition contends that the Supreme Court must accept 

discretionary review of this case because the issue substantially affects the 

public interest. BONY and MERS disagree. This matter presents 

factually unique circumstances and is in fact a lingering relic of the 

2008/2009 financial crisis. As such, a repetition of this factual pattern is 

highly unlikely. Equally unlikely is the risk of future borrowers being 

confused or uncertain because of the Court of Appeals' decision (as 

Appellant contends). Thus, the Petition for Review should be denied. 

II. STATEMENTOFTHECASE 

For the purposes of this motion practice, BONY and MERS are 

satisfied by the statement of the case laid out in Appellant's Petition. 

BONY and MERS reserve the right to present a more complete factual 

recitation in the event the Court accepts review. 

1 "BONY" is Respondent The Bank of New York Mellon f/k/a The Bank ofNew York, 
as Trustee for the certificateholders of the CW ABS, Inc., Asset-Backed Certificates, 
Series 2006· 7. 
"MERS" is Respondent Mortgage Electronic Registration Systems, Inc. 
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III. ARGUMENT AGAINST DISCRETIONARY REVIEW 

A. Legal Standard 

The Washington Rules of Appellate Procedure provide that the 

following considerations govern whether the Supreme Court will accept a 

petition for review: 

( 1) If the decision of the Court of Appeals is in conflict 
with a decision of the Supreme Court; or 

(2) If the decision of the Court of Appeals is in conflict 
with another decision of the Court of Appeals; or 

(3) If a significant question of law under the Constitution of 
the State of Washington or ofthe United States is involved; 
or 

(4) If the petition involves an issue of substantial public 
interest that should be determined by the Supreme Court. 

RAP 13.4(b). 

Here, Appellant contends that review should be accepted on the 

basis of a substantial public interest.2 Thus, while Appellant certainly 

disagrees with the Court of Appeals ruling, it does not contend that the 

ruling is in conflict with any binding authority. 

2 Pet. p. 20. 
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B. The Public Interest Will Not be Served By Accepting Review of 
this Factually Unique Case. 

The overwhelming bulk of Appellant's Petition is devoted to 

arguing with the reasoning of the Court of Appeals in affirming the trial 

court's ruling. Despite this, Appellant does not contend that the Court of 

Appeal's ruling conflicts with one of its own rulings or a ruling of this 

Court. BONY and MERS will not reargue the appeal here - their position 

on the merits of the case is fully set forth in their appellate briefing and the 

transcript of oral argument. 

Rather, Appellant contends that this Court must accept appeal 

because the public interest requires it. Specifically, Appellant contends 

that the current ruling will allow lenders to "abandon foreclosure efforts 

for decades with impunity" and to "evade the statute of limitations for 

decades. "3 

These arguments ignore the fact that no secured lender has an 

incentive to abandon both payment and collateral for any extended length 

of time. Indeed, an in-default borrower whose lender opts not to foreclose 

would receive a benefit in that they continue to have title to and 

possession of the property despite their non-payment. As to Appellant's 

position that a 36-year statute of limitations is unfair, BONY and MERS 
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point out that the loan at issue was a 30~year mortgage.4 This loan 

required payments in year one, year six, year 17, and year 30 - indeed, in 

every year during the life of the loan. Thus, it only makes sense that a 

lenders action to enforce the loan might accrue in year one, year six, year 

17, and year 30 or during any year during the life of the loan, with a 

lawsuit to be filed six years later. 

Moreover, the uniqueness of the facts presented here dramatically 

undercuts Appellant's contention that the matter affects the public interest. 

In order for the public interest to be affected, Appellant would have to 

demonstrate that there are other borrowers in Appellant's same 

circumstances who could benefit from the ruling. That is, Appellant 

would need to show the existence of other borrowers who had an 

uncompleted foreclosure without explicit acceleration over six years ago. 

Appellant has failed to show a significant number of borrowers in similar 

circumstances. Despite the fact that Washington property records are 

freely searchable online, Appellant presents no such information to the 

Court. Indeed, the foreclosure history of this loan is a product of the 

2008/2009 foreclosure crisis, during which the foreclosure process was 

stayed or discontinued for many in~default loans. It is now 2016, seven to 

4 CP 107-108. 
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eight years removed from those unfortunate events. To the extent that any 

other loans might have been in the same situation as the loan at issue here, 

the chance that statute of limitations-based litigation will arise regarding 

such loans diminishes with each passing day. 

To the extent there was any public interest in the result of this 

appeal, Appellant has failed to show that such interest was ever actually 

substantial. In any event, any interest decreases as time goes on because 

we move farther and farther away from the 2008/2009 foreclosure crises. 

IV. CONCLUSION 

The Court of Appeals' decision in this case was correct and it does 

not conflict with any other Washington appellate decisions. The public 

interest is not affected by this case due to the unique factual posture. 

Thus, the Appellant has not satisfied any of the RAP 13 .4(b) and its 

Petition for Review should be denied. 

RESPECTFULLY SUBMITTED this lOth day ofOctober, 2016. 

LANE POWELL PC 

Cl£ 4~----By: ________________________ __ 

John S. Devlin III, WSBA No. 23988 
devlinj @lanepowell.com 
Abraham K. Lorber, WSBA No. 40668 
lorbera@lanepowell.com 
Telephone: 206.223.7000 
Facsimile: 206.223.7107 
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